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‘Child Soldiers, where is the law?’

Maya was 12 when she was kidnapped by rebel forces in the Republic of Congo where she was made to fight against government soldiers. By 14 she had killed other children and committed unimaginable atrocities against her own community, just to stay alive. At the same time commanders in the militia group she was fighting for were beating and raping her. The concept of child soldiers is not a modern phenomenon; historical records prove that children were previously used in conflict for several roles including combat
. Statistics show that 6% of the soldiers who died in World War Two were 16 years old. Furthermore, an estimated 10% enlisted to fight with the allied forces. The stark revelation is that children are still being used in combat with some being younger than 10. One would have thought that with the progression of the international community, the adoption of an attitude of collective responsibility and the development of international law would all contribute to curbing violations against human rights. However, this seems a tall order as children are still having their rights violated. Research shows that despite the existence of numerous laws prohibiting the recruitment of children under 15 years of age, there are still around 500,000 child soldiers in over 85 countries. Undoubtedly, this illustrates the ‘toothless’ nature of the provisions currently in place and the failures of international law as an effective system of law. 
The 1977 Additional Protocols
 embodies the minimum standards applicable to governmental and non-governmental parties in relation to the recruitment and use of children in armed conflict. The Protocols set 15 as the minimum age for recruitment or use of a child in armed conflict. This is an absolute prohibition; however, children younger than 15 are still being recruited or forced into joining forces. Section 38 of the Convention on the Rights of the Child 1989 reiterates the essence of the Protocols. The section states that ‘Parties shall refrain from recruiting any person who has not attained the age of 15 years into their armed forces. In recruiting among those persons who have attained the age of 15 years but who have not attained the age of 18 years, States Parties shall endeavour to give priority to those who are oldest’.
 Although the Convention was the most widely ratified international treaty to date, it still created controversy. Despite the clear prohibition, the Convention was criticised for its inconsistency in defining a ‘child’. For example, Article 1 of the Convention generally defines a child as any person under the age of 18. Yet for the purposes of section 38, which is the primary provision regulating the use of children in armed conflict, a child is a person who is 15 years or above. The inconsistencies in the provisions and the lack of an enforcement body have undermined their effectiveness. 
The failure to enforce a universal mechanism raises the question whether regional treaties would be more successful? This is because the implementation of provisions would be more manageable on a smaller scale. For example, the Organisation of African Unity (OAU) is the only regional organisation to have created and implemented a regional treaty, which directly addresses the issue of child soldiers. The African Charter on the Rights and Welfare of the Child
, clearly states that a ‘child’ is anyone below 18 years of age without any exceptions. It also maintains an equitable approach from the outset by clarifying that ‘State parties to the Charter shall take all necessary measures to ensure that no child shall take a direct part in hostilities and refrain in particular, from recruiting any child.’
 Granted, there are more reported child soldiers in Africa than any other territory - but the issue of child soldiers is not a problem exclusive to that region. In fact, there are an estimated 14,000 child soldiers in Columbia and 25,000 in Burma.
 While the substance of the African Charter is better than the Convention on the Rights of a Child, the failure of African states to ratify and implement the provisions in the Charter has restricted its effectiveness. Given the failures with the universal provisions, the flaw in the regional treaty highlights the underlining political nature of international law. It seems that governments need incentives to enforce these provisions, whether they are politically compelled to ratify or they feel ratification would be beneficial for their international credentials. 
Is there really a political agenda in international law regarding child soldiers? A recent attempt was made by the international community to implement a fairer and more consistent mechanism to regulate the use of child soldiers. In February 2002 the Optional Protocol to the UN Convention on the Rights of the Child on the involvement of children in armed conflict entered into force. The Protocol was signed by 94 and ratified by 14 states. It cured the flaws in the earlier Convention by adopting a universal definition of a ‘child’ and prohibiting the use of children under 18 in hostilities. This is a strong expression of the international consensus against the use of children as soldiers. However, on closer inspection a covert political agenda becomes apparent in the Protocol illustrating an inherent double standard. For example, State Parties may not compulsorily recruit those below 18 but the Optional Protocol retains 15 as the minimum age for voluntary enlistment into government forces. Moreover, states may 'advertise and market' their armed forces to 'persuade' those under 18 to enlist. However, the Optional Protocol applies a different standard for armed groups by applying an absolute prohibition against the recruitment of children who are under 18 in ‘any circumstances'. By discriminating between different parties based on political views it undermines the fairness of international law. For example, in 2002 the US Army spent 2 years and $7 million on developing and implementing a free windows game as a recruitment tool to encourage teenagers into joining the armed forces; while the key objective of the British Army magazine is to ‘encourage teenagers under the recruitment age of 16 to actively consider seeking a career in the army’.
 In 2003, the UK ratified the Optional Protocol but it then undermined the Protocol by reserving a wide discretion to deploy children under 18 as soldiers in active combat. Amnesty International criticised the government for effectively implying that ‘children in the UK were old enough to kill or be killed but too young to vote’. 

The work done by non-governmental organisations and charities like Save the Children surpasses superficial treaties and provisions created by states which are rarely enforced. Poverty is by far the main reason behind children who voluntarily enlist with armed groups. The humanitarian crises facing many third world states has exacerbated the number of children turning to combat as a means of survival. Penninah Mathenge, a Save the Children health manager based in the eastern Masisi region of the Republic of Congo pointed out that ‘when the children join the army they are given $15, food and a uniform’. The lack of effective supervision of the actions taken by states in protecting children from enlisting along with the incentive to join armed groups to escape poverty worsens the plight of children in affected regions. Charities and NGOs can only do so much to alleviate the problems facing children in poorer regions that are more susceptible to becoming child soldiers. The duty inevitability falls on the international community to step in and ensure that states are not neglecting their responsibility under international law to protect their rights of children in their territory. 
Inevitably, international law will always have a political element because ‘it is created by states, either for their own purposes or as a means of facilitating the functions of organisations of which they are members’.
 However, it is the interpretation of the law by courts which regulate the amount of influence politics can play in international law. The issue of child soldiers came before the Appeals Chamber in the Special Court for Sierra Leone in 2004. The milestone judgment of the court in Hinga Norman
 sent a clear warning to the international community that state parties, whether governmental or not, were not above the law. The case was the first time indictments were made for the crime of child recruitment before an international court. Norman challenged the court’s jurisdiction over the indictments for the use of child soldiers. The Appeals Chamber decided by a 3:1 majority that 'recruiting children was a criminal act in violation of international humanitarian law …’. The Appeals Chamber canvassed a wide range of national and international laws in reaching their decision that the prohibition had become customary international law. The judgment shows the international community that enforcement of legal provisions, inter alia, relating to child soldiers under international law can no longer be criticised as being ‘toothless’. The upshot of the judgment is that violations of international law will no longer be tolerated by the international community without punishment. Only the continual enforcement of laws protecting children’s rights from being violated will reconcile the plight of child soldiers. It is time that positive action was taken to give effect to the underlining ‘collective responsibility’ attitude of international law, instead of continuing to marginalise vulnerable children by claiming that there are provisions which protect their rights without positively enforcing those provisions. 
� Statistics can be found on www.en.wikipedia.org/wiki/military_use_of_children


� Article 77(2) Additional Protocol 1 and Article 4(3)(c) Additional Protocol II amended the four Geneva Conventions of 1949 which initially set out all the provisions regulating armed conflicts.


� The Convention applies to all children in all circumstances, except those in the United States and Somalia (who are not party to the Convention).


� Treaty adopted in 1990 but, did not come into force until November 1999.	


� Article 22(2)


� All 2004 figures are published in the ‘Global Reports’ by Child Soldiers Organisation (http://www.child-soldiers.org/regions/regions) 


� "A double standard is no legal standard - and cannot be passed of as such" A Survey -  Nadesan Satyendra (2004)


� Textbook on International Law, Martin Dixon. 4th edition (2000)


� [Sam Hinga Norman] CASE NO. SCSL – 03 – I





