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Introduction

“…Responding to a proposal by the leadership of the LTTE,
 the parties agreed to explore a solution founded on the principle of internal self-determination in areas of historical habitation of the Tamil-speaking peoples, based on a Federal structure within a united Sri Lanka. The parties acknowledged that the solution has to be accepted to all communities….”

(Extract from the statement issued in Oslo by the Royal Norwegian Government at the conclusion of the third session of peace talks between the GOSL
 and the LTTE on December 5, 2002.) 

A federal Sri Lanka even though envisaged as far back as the 1920s, remained a distant reality until the above declaration was made in December 2002. Until then the word federal was regarded a bad word and those who advocated it traitors. Although the two parties at the peace talks failed to proceed beyond agreeing to explore a federal idea, since then federalism has become a widely discussed topic among various quarters. Those advocating the federal idea do so not only because it is considered the only viable solution to the present conflict but also because they see it as a way to instill democracy, accommodate plurality, ensure a fair distribution of resources and opportunities, thereby preventing future tensions. However federalism seems to carry with it a high degree of emotions among the majority population. To the Sinahala chauvinists this is the first step towards the disintegration of the country.  Therefore they put forth many arguments as to why Sri Lanka should remain a unitary State. Even among the minority community certain extremist quarters criticize the LTTE hierarchy for agreeing to a federal solution, which falls far short of an independent State. 

Drawing from such discussions this paper aims to look at the present federal debate focusing on the available alternatives for a federal Sri Lanka. Before doing so the paper will first briefly discuss the background to the conflict taking into consideration the demography of Sri Lanka and attempts at devolution of power. Thereafter it will go on to explore the reasons for advocating federalism for Sri Lanka and move on to the present federal discourse before concluding. 

Sri Lanka is a multiethnic, multi religious, multicultural society. Of the approximately 18 million population 77.2% are Sinhala, 6.1% Sri Lankan Tamils, 4.8% Tamils of Indian origin, 8.9% Muslims and 3.0% belonging to other ethnic groups (Burgher, Chetty etc).
 Of the Sinhalese the majority is Buddhist and the remainder Christian. The Tamils are either Hindu or Christian and Muslims profess Islam. Historically the majority Sinhalese are concentrated in Southern Sri Lanka, Sri Lankan Tamils in the Northern and Eastern parts of Sri Lanka while Tamils of Indian origin remained in the areas of their original settlement; the central province. Muslims were concentrated in the Eastern coast of the country. From time to time these communities migrated sometimes willingly but mainly due to ethnic tensions. For example a wave of Tamils of Indian origin settled in the North of Sri Lanka following heightened ethnic tensions in the late 1950s. The largest wave of migrations
 took place subsequent to the 1983 riots and the breakout of war in the country. Many of the Jaffna Tamils settled in Colombo, Tamils in southern Sri Lanka moved North while Sinhalese in the North and East moved southwards. Therefore today people belonging to these communities are dispersed over many parts of the country and are not exclusive to any particular locality. For example it is estimated that about two third of the Sri Lankan Muslims live outside the eastern province today.   

Background to the conflict

The ethnic tensions developed over a period of time though they heightened post independence. Although at the time of independence Ceylonese
 raised a collective voice for liberation from the British a series of subsequent events lead to a deterioration of ties between the Sinhala and Tamil leaders. One such development was the transformation of the electoral system from a communal to a territorial one thereby putting the majority community in a politically advantageous position. Some of the other political and constitutional developments that contributed to the deterioration of ties were the infamous Official Languages Act of 1956, land colonization schemes for Sinhalese in the North and East of the country and education policies introducing quotas which restricted access to education and employment opportunities for minorities.       

Consequent to such discriminatory policies by the majoritarian State the Tamil politicians agitated and put forth their demands to rectify the situation. Although the subsequent governments responded in the form of the Official Languages (Special provisions) Act of 1958 and designing proposals for devolution of power, lack of political will on the part of the State resulted in the non-implementation of the remedial steps. Of such steps the proposals for devolution of power demands discussion. Talks between Bandaranaike-Chelvanayagam (1957) and Dudley – Chelvanayagam (1965) among other issues focused on the devolution of power to the regions. However neither the regional councils suggested in the first agreement nor the district councils worked out in the second saw the light of day. 

At the Bandaranaike-Chelvanayagam talks a regional council system was worked out in detail. The North and East were to have two separate areas
 but these councils had powers to amalgamate or separate.
 Further two or more of the regions had powers to work together for specific purposes of specific interest.
 The regional councils were to be vested with such powers as land and land development, colonization, fisheries, water schemes etc.
 With regard to finances for the councils, the council was to have powers to tax and borrow while being entitled to a block grant from the central government. 

As no substantial remedies were affected by the government despite repeated requests, Tamil youth took to arms to win their demands. It was at a crucial moment of this armed conflict that the 13th Amendment to the constitution
 was made under pressure from India. Since much has been written about the subject, discussion here will be brief. In short the failure of the system could be attributed to four factors; structural deficiencies inherent in the system, lack of political will, the “centralist” mentality among the implementing personnel and bureaucratic incompetence.
 Some of the structural deficiencies are the restrictive constitutional framework which undermines the devolution exercise, the ambiguous concurrent list which gives opportunity to the central government to usurp devolved powers and vesting authority on the central government to formulate national policy on all matters including those devolved. Such provisions provided opportunity for both the politicians and the bureaucrats to exploit the system for the advantage of the central government. To add to these obstacles emanating from within the system, opposition to the 13th amendment came from all sections of society including some segments of the government, the opposition political parties, the JVP
 and the LTTE.  

The failure of this attempt at devolution and resolution of the conflict lead the PA government to embark on the constitution reform project 1994 – 2000. The key features of this attempt that need mention are the removal of Article 2
 and Article 76
 of the present constitution that stand in the way of meaningful devolution. Although all of the proposals fell short of carrying the word “federal” the deletion of the unitary label in itself was seen as a progressive step forward. In the proposals Sri Lanka was introduced as an indissoluble Union of Regions
 and subsequently as consisting of the center and regions.
 To pacify those who feared the effect of  deleting the unitary clause, a number of provisions were included to protect the unity and safeguard the territorial integrity of the country.
 These proposals carried two lists (Reserved List setting out the subjects coming under the center and Regional List listing the subjects vested in the Regions. There was no concurrent list.) specifying the subjects coming under each authority. Some of the glaring shortcomings of the project were the absence of a mechanism for regional representation at the center, mechanism to deal with disputes between center and regions and between regions, continuation with the subordinate nature of the regions to the center
. Just like its predecessors amidst political bickering the project was completely abandoned due to both substantive and procedural defects. 

Reasons for federating 

The failed attempts at devolution of power within a unitary constitution have only strengthened the belief among those advocating the division of power that meaningful power sharing is only possible within a federal framework. The arguments for and against a federal Sri Lanka are by no means unique. Rather they are based largely on the fundamentals of federalism.  Proponents of the federal idea advance the cause on the division  of sovereignty, accommodation of diversity, power sharing associated with federalism while its opponents use the pathology of federalism, among many others to prove their point. 

Meaningful division of power at this particular point in time for Sri Lanka is necessary for two main reasons
; firstly as a means of reducing the existing autocratic nature of the State and secondly as a means of addressing the present conflict. Federalism for the first cause is advanced for its salient feature; division of power. Thereby a federal constitution is expected to  take the highly concentrated powers away from the center. As the present governing structure stands the central government is all powerful and all powers including those devolved could be exercised by the center. Adding to the highly centralised nature is the executive presidential system. The federal framework is expected to reduce substantially the autocratic nature of the center and provide for a reasonable distribution of powers between the center and periphery. 

As mentioned above proponents of federalism see this as the only way to ensure a fair distribution of resources and opportunities. The present conflict and the two JVP insurrections were triggered off to a large extent due to certain sections of society being deprived of resources and opportunities. Therefore any sustainable solution should adequately address this issue. Fair distribution of resources and opportunities would ensure increased participation of those marginalised from both minority and majority communities in the democratic decision making process. A federal framework therefore would be the best to address minority grievances and also to solve many difficulties facing the marginalised within the majority community. 

In the present context the federal constitution for Sri Lanka will be introduced as a result of the resolution of the present conflict. Therefore the highly diverse nature of the Sri Lankan society is to be emphasized in the federal constitution and consequently provide for reconciliation. It is in this respect that the unity in diversity aspect of the federal system will be invoked. This coupled with the division of powers to ensure a fair distribution of resources is expected to provide for durable peace. 

Opponents of the cause on the other hand argue that meaningful devolution can be done within a unitary constitution. It is their contention that the present 13th amendment (with or without modifications) could be used if supported by political will. However what needs to be understood is that, as has been reiterated in the Re the Thirteenth Amendment Case
, within the existing unitary framework the provincial Councils occupy a subordinate position to the central government which make meaningful devolution impossible. 

Vehement opposition is raised on the point that a federal structure would lead to an independent State first for the Tamils then for the Muslims and subsequently the disintegration of the country. It is argued that the demarcation of boundaries of the States and an existing organised administrative structure would make secession easier. USSR and Yugoslavia are frequently quoted examples for disintegrated federal countries. What one should note in this regard is that though federations, both these examples were communist States in which democracy was a far cry. Feeding into the fears of potential secession is the LTTE’s total disrespect for democracy, their insistence on an exit clause in the constitution and their capability of unilateral and de facto separation. 

Another case in point that needs discussion is whether a federal framework would indeed be successful in achieving democracy if the LTTE continues with its fascist undemocratic practices.  This is a matter that needs serious thought, considering the fact that LTTE claims to be the sole representatives of the Tamil people and therefore the legitimate authority of power. 

A point that is repeatedly raised during discussions is the creation of minorities within minorities and if this would result in the regional minorities suffering a similar fate as the national minorities. The demand for a separate State has been on the basis of the Tamil speaking people’s right to self determination. However Muslims though Tamil speaking, having suffered at the hands of the LTTE are insisting on a separate administrative authority for Muslim dominated areas. The few Sinhalese who lived in the North may never want to go back to a Tamil majority area. 

Some of the other objections against a federal Sri Lanka are, given the small geographic area of the country extensive division is unnecessary and setting up elaborate administrative structures would only result in unnecessary expenditure and wastage of resources. 

Tamil peoples right to self determination 

The federal idea for Sri Lanka has been further legitimized by the Tamil people’s claim to their right to self determination. The right to self determination was raised by the Tamil people many years ago, thereby claiming their right to Tamil Eelam. It is only since the year 2002 that the claim to external self determination transformed into one of internal self determination within a united Sri Lanka. The claim for self determination is based on the premise that the Tamils constitute a “peoples” within the meaning of the UN Charter, the ICCPR
 and the ICSEC
 as they fulfill the criteria specified at the UNESCO meeting of experts on Further Study of the Rights of Peoples in 1990. As required by the definition, proponents of the idea of self determination claim that the Tamils have a historical tradition, ethnic identity, linguistic unity, cultural and religious practices distinct from the Sinhala community. They further claim that Tamil speaking people have a territorial connection in that they have lived for a long period in a contiguous territory. It is further claimed that the traditional Tamil homeland was recognized by the Sri Lankan State under the Bandaranaike- Chelvanayagam pact. Moreover those advocating self determination justify their cause claiming that the Tamil people are united in their claim for autonomy to liberate themselves from State action which is threatening their very physical existence. 

In the present context it is important to take account of the LTTE’s position on the concept of self determination as per the Tamil people. Since the Signing of the Ceasefire Agreement (CFA)
 Anton Balasingham the chief negotiator for the LTTE, has defined self determination as the right to decide their political destiny, autonomy and self government. However he has gone on to state that in the extreme case the term would mean secession.
 Although he has reiterated that a Tamil homeland does not mean a separate state, the failure to meet the demand for regional autonomy and self government and continued oppression by the State according to Balasingham would leave the Tamil people with no option but to fight for political independence and statehood. 
 The call for external self determination by the proponents of a separate State have been pushed under the carpet in favour of internal self determination to be explored within a federal framework. It won’t be long before the former will reemerge if Tamil people’s aspirations are not met within one Sri Lanka.  

History of federalism in Sri Lanka 

It is necessary to explore the history of federalism in Sri Lanka as the federal demand in the present discourse is seen as coming from the Tamil people or the LTTE. Thus this is viewed as yet another reason to reject the idea. In the early years, according to recorded history there have been instances where more than one kingdom has existed simultaneously in the island. One such example is when the kingdoms of Ruhunu, Pihiti and Maya were ruled by three brothers around the 14th century. The objective of the exercise though was far from self determination. In other instances alternative rule has been set up in different parts of the country consequent to power struggles between contending parties. 

In more recent times, in the early 1920s the Kandyan Sinhalese made submissions to the Donoughmore and Soulbury Commissions to set up a federal government for Sri Lanka. The proposals suggest three units; North and East province, Kandyan Province and the Southern and Western provinces. A few years later S.W.R.D Bandaraneike writing to the Ceylon Morning Leader of 19th May 1926 suggested federation as the solution for Ceylon’s external and internal relations. Although one of the suggested models was for Ceylon to be a part of federal India, another was an independent Ceylon with a federal form of government. In his detailed proposals on the scope and nature of the federal system Bandaranaike suggested nine provinces and a bicameral legislature. At this time however the Tamil groups such as the Jaffna Congress (later on the Jaffna Youth Congress), Tamil leaders such as G.G Ponnambalam of the Tamil Congress rejected the federal idea preferring instead to work within a unitary framework.  

Subsequently however the claim for a federal Sri Lanka came from certain Tamil groups.  Since 1956 the Federal Party, the then main political party representing the Tamil people advocated for a federal Sri Lanka. Their election campaign in the 1970s was based on a federal form of government within a united Sri Lanka. Again the claims for federalism originated as the Tamil State being part of the Indian federation.
 Subsequently however the Federal party campaigned for a Tamil State within a federal Sri Lanka. According to the Federal party proposals Ceylon was to be made into five States. Firstly the Northern province was to be amalgamated with Trincomalee and Batticaloa districts for the Tamils. The second unit was the Amparai district for the Muslims, third unit amalgamated Uva, Sabaragamuwa and Central Provinces for the Kandyan Sinhalese, fourthly North Central and North Western Provinces of the ancient Raja Rata, and finally South and West (excluding Colombo which was to be administered as the federal capital separately) for the low country Sinhalese. With regard to division and sharing power, the Federal Party proposed maintenance of law and order including policing, manufacture and sale of arms and ammunition among the subjects vested in the central government. Land, land alienation and land settlement were to be devolved on the regional governments. The proposals went on to advocate for an executive committee system for the State legislatures.   

These proposals had to be discarded when the framers of the First Republican constitution decided to put a unitary label on it thereby openly ridiculing the federal party and clearly rejecting the federal idea. Since, the federal idea was seen as a means for the disintegration of the country and it’s proponents as traitors. Although popular demand for federalism died down subsequently, since the 1980s a campaign was launched by the Liberal Party to advocate for federalism. PA’s Constitutional Reform Project attempted to address the demand for federalism though it refrained from using the term federal in any of its proposals. However it was only after the Oslo Declaration that the federal concept became acceptable to the political vocabulary and the federal debate gathered momentum. Despite the parties agreeing to explore a federal solution resistance to the federal option remains strong.  

The present federal debate

It is in the wake of this that the present federal discourse discusses the model of federalism to be adopted, nature and extent of the division and sharing power and nature and number of constituent units. It is widely accepted that Sri Lanka should not directly adopt any available model but rather study existing models and adopt and adapt one that is suitable to us. 

Some of the models that are being looked at are the Belgian, Swiss, Canadian and Indian models. Sri Lanka can best relate to Belgian on the linguistic, religious and cultural diversity of the Belgian people and its geographic area. Further that aspect of federalism in the Belgian Constitution will be of some interest to those considering non-territorial federalism for Sri Lanka. The Swiss model is also considered due to the diversity of its people. Although proponents of a confederation or loose federalism would lay emphasize on this model opponents criticize it on the basis that Swiss cantons are autonomous Republics and therefore unacceptable. Sri Lanka is also studying the Canadian model on the basis that it is a time tested model that has proved a success in safeguarding democracy and accommodating pluralism. The Quebec factor gives added importance to the Canadian model specially when considering the secessionist tendencies of the LTTE. The Indian federal system is of appeal as it has successfully accommodated a highly diverse society. India being close to home the Indian model has added appeal to those opposed to western ideas. The particular interest LTTE might have in the Ethiopian model, given that it clearly provides for secession has also been raised during the discourse. Although drafted under very different circumstances the Ethiopian constitution’s clear provisions on secession and subsequent independence of Eritrea will prove of great interest to the LTTE.  

Apart from the various federal options being studied, those who believe in the adequacy of devolution within a unitary framework have suggested the adoption of the current devolution proposals for Scotland with certain modifications. 

On the type of federation to be introduced, a point that needs attention is whether the two parties meant the same thing when agreeing to explore a federal solution. The language of the LTTE as of late seems to demand for a two nation confederation. This demand has been mooted by the expatriate Tamil politicians
 sympathetic to the LTTE. Even among the Sinhala academic community the possibility of a confederal framework for Sri Lanka surfaces, though rarely. On the other hand there is no way that those opposed to the federal idea would agree to a confederal Sri Lanka. Moreover even the moderates who are accommodative towards a federal solution may not respond positively to a confederal model. In a practical sense the transformation from a unitary to a confederal arrangement would be too much to handle.  A confederation for Sri Lanka is highly unlikely even though such a form may have to be seriously considered when discussing the LTTE military namely the army and the navy. Under a federal structure it is possible only to maintain one army and navy. If the LTTE refuses to dismantle the military or if the two parties cannot agree on another arrangement a confederation may demand serious consideration. Though the general expectation is a true federal framework G.L Peiris, 
 the chief negotiator for the government has at times talked of a possible quasi-federal structure which is generally associated with unitary States that transform in to federal States. 

Discussion on sharing and division of power is inherently important in the discourse. In this regard as is the tradition it is expected that subjects such as foreign policy, external relations, national defence, will be retained at the center while education, health, transportation will be devolved to the periphery. However a number of disagreements between the parties are bound to arise during the discussion. The existing LTTE military structure and the future of national defence and the demand by the LTTE to receive and administer foreign loans and funds independent of the center and its impact on the future of external relations and finance are two issues expected to raise a hornet’s nest. 

Another point that will be difficult to reach agreement on is the powers of each authority over resources. It is essential for each unit to have sufficient amounts of resources for survival. In this regard land remains a highly contentious issue. Land under the 13th amendment is a devolved subject, subject to certain conditions. However the central government at all times effectively maintains a tight control over land, land development and related issues. Other subjects that are bound to raise heated debates are irrigation, water and forests. 

What the two parties seem to agree on is the problematic nature of the concurrent list and the necessity to do away with it. Given the negative experiences of power sharing it is no surprise that both parties seem to want  to draw a clear distinction between powers of the two authorities to avoid ambiguity and the resultant power struggles. As power sharing between the two authorities of power is inevitable, this objective may not necessarily be achieved. A practical hindrance to the smooth functioning of the federal structure would be the “centralising” attitude of the Sri Lankans in general and the central government authorities in particular. The LTTE’s highly centralized attitudes are also bound to make the implementation of shared power even more difficult.   

When discussing sharing and division of power a factor that demands attention is whether Sri Lanka will adopt a symmetric or an asymmetric model. The chief negotiator on behalf of the government, G.L Peiris has left both options open. Those in favour of asymmetric federalism justify their view on the basis that if the Tamil people’s right to internal self determination is recognized and their aspirations for a homeland is to be met it is only but fair to confer them with special powers. Another argument in favour of asymmetric federalism is that since it is only the Tamil political groups that are serious about division of power they should be entitled to be conferred with extra powers. In this regard Rohan Edirisinha
 is of the view that a Quebec style arrangement would be most suitable to base the asymmetric model for Sri Lanka. Challenges for such an arrangement would come in the form of a merged North East and Muslims, and resistance by the southerners. Just to get a feel for the amount of resistance that an asymmetric model may encounter, an island wide survey showed that 68% of the respondents disagree with an asymmetric model while only 18% agree.
  

Another issue that is discussed in the discourse is the nature and number of units. Although the debate is tilted in favour of a territorial framework the non-territorial nature of the system comes up in relation to the upcountry Tamils and Muslims. With regard to the former it is argued that they may not constitute a “people” within the same category as the Sri Lankan Tamils as the two communities do not have much in common including their aspirations. There is also the question as to whether they would want to share power with the Sri Lankan Tamils. With regard to the latter the issue is raised as about two thirds of the Muslims live dispersed and away from the East.  

There is much ambiguity with regard to the number of constituent units in the federal structure. It is also unclear whether North and East will constitute a single unit or if they will be de-merged. The Tamils of course demand for a single North –East unit as the resources of the East is vital for development, hence the demand for internal self determination of the Tamil “speaking” people. The Muslim community on the other hand is not happy with the idea of a single North –East unit and demand for a separate administrative unit for Muslims within such unit. The leader of the Ashroff faction of the Sri Lanka Muslim Congress (SLMC), Subairdeen voicing concerns of the Muslims demands a de-merged East for the Muslims if the LTTE fails to stop attacks on them.
  

Apart from the specifics other mechanisms suggested are the double majority and a mechanism for power sharing at the center between the majority and minority communities. From the point of view of the minorities it is essential that a “rigid” constitution is put in place to ensure that decisions taken and embodied in the constitution will not be unilaterally changed by the majoritarian governments and powers given with one hand are not taken away by the other.  

Conclusion 

The demand for a federal form of government for Sri Lanka cannot now be ignored. It is true that when the Kandyan Sinhalese wanted federalism in the 1920s the Tamils rejected the idea and when the Tamils advocated for it the Sinhalese vetoed the proposals. Today it is both the government and the LTTE (who claims to be the sole representatives of the Tamils) who have agreed to pursue a federal solution. At present the parties in power have only agreed to a federal solution for Sri Lanka. The broader features are being explored while the intricacies are yet to be considered.  There is no doubt that the path to a federal Sri Lanka will be long and arduous. Despite the challenges, those in power seem to be seriously interested in adopting a federal constitution as a solution to the many evils that plague the country. 

Therefore whatever the nature and form of federalism it is essential that features inherent to federalism such as two equal authorities of power, a constitution that commands supremacy, regional representation at the center, a mechanism to facilitate center- periphery relations, an umpire to adjudicate upon disputes are included.
 These coupled with democracy, respect for human rights and rule of law are bound to offer a better solution for Sri Lankas current problems. Thus in the designing process what needs to be kept in mind is that federalism for Sri Lanka is looked upon as a solution to problems that have come up under a unitary framework. Therefore great care must be taken to ensure that it provides the expected solutions and unite a deeply divided country. 
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� 1, devolution Proposals of 1996


� Clause 1(1), ibid


� Clause 3 (2), Constitutional Bill, 2000


� Under 129 (3) (c), Constitutional Bill, 2000 the Governor who is an appointee of the center has powers to dissolve the regional Council. Provisions included to the center to unilaterally change constitutional provisions relating to devolution.


� But not necessarily in this order.
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� CFA was signed between the GOSL and the LTTE in February 2002.


� Wanni press conference on 10th April 2002. 
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� Lecturer in Constitutional Law, University of Colombo and Director, Centre for Policy Alternatives.  
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� As put forth by Ronald Watts, Queens University, Canada.
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